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IN THE SUPREME COURT OF THE STATE OF UTAH 
PATRICIA M. WADE, f/k/a 
Patricia M. Burke, ] 
Plaintiff and Respondent, 
-vs- ] 
RICHARD C. BURKE, ] 
Defendant and Appellant. ] 
Case No. 20404 
Respondent Patricia M. Wade, f/k/a Patricia M. Burke, sub-
mits the following Respondent's Brief: 
STATEMENT OF AN ADDITIONAL ISSUE 
PRESENTED FOR REVIEW 
Is the appellant's appeal concerning certain property lost 
to a judgment creditor through a Sheriff's Sale and subsequent 
quiet-title proceedings moot? 
STATEMENT OF THE CASE 
Nature of the Case 
Respondent Richard C. Burke ("Burke") and Wade, through a 
corporation controlled by Burke, acquired three major pieces of 
property during their marriage; one piece, the Pepperwood pro-
perty, was fraudulently transferred to Burke's sister; the second 
piece of real estate located in Murray, Utah, was lost to a 
judgment creditor; the third, the Dimple Dell property, is now 
held in the name of Burke's sister. The dispute in this case 
centers upon the District Court's disposition of this real pro-
perty in this divorce proceeding. 
Disposition in the Court Below 
The District Court found that ABE was the alter ego of 
Burke. The Pepperwood property, however, was fraudulently 
transferred to Burke's sister before the hearing; consequently, 
the District Court found that it was not marital property. The 
Murray Property was awarded half to Wade and half to Burke, but 
subsequently was lost to a judgment creditor. The Dimple Dell 
property and a building lot in Idaho were awarded jointly to Wade 
and Burke. In other words, all real property disclosed to the 
District Court, acquired during the course of the marriage and 
still held at the time of the hearing in either Burke's or ABE's 
name was equally divided between Burke and Wade. 
Statement of Additional Material Facts 
1. The dispute in this case centers around three pieces of 
property; the first is located in Murray, Utah, and consists of a 
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home and some adjoining acreage (the "Murray Property"); the 
second is referred to in appellent's Brief as the Pepperwood 
Property; the third is known as the Dimple Dell Property. 
2. In the instant case, the District Court divorced Richard 
C. Burke and Wade, formerly Patricia M. Burke, and awarded the 
Murray Property held in the name of ABE, in part to Burke and in 
part to Wade; the District Court split the property into two 
parcels: Wade was awarded a portion of the property upon which 
their marital home was located at approximately 785 East 4596 
South, Murray, Utah; and Burke was awarded the adjoining, 
undeveloped acreage, 
3. Prior to May 12, 1981, Advance Business Equipment 
("ABE") owned the Murray Property, which is the real property 
described in paragraph 2 of the Amended Complaint filed in a case 
which is now also on appeal to this Court (Case No. 20292). 
4. ABE is the alter ego of Burke and is a closely held Utah 
corporation whose principal shareholder is Burke. 
5. On May 12, 1981, the Sheriff of Salt Lake County, Utah 
sold to Roytype Division of Royal Business Machines, Inc. 
("Roytype"), a judgment creditor of ABE, at public auction, 
according to law, and after due and legal notice, all right, 
title, claim and interest of ABE in the Murray Property. 
6. On July 27, 1982, Roytype obtained from the Sheriff of 
Salt Lake County, Utah, a Sherifffs Deed to the Murray Property, 
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which was recorded on February 4, 1982, in the office of the Salt 
Lake County Recorder as Entry No. 3645412, of Book 5337, at Page 
1536; a certified copy of this Sheriff's Deed is attached as 
Exhibit "A" to the Affidavit of Patricia M. Burke dated June 8, 
1984, which is part of the record in Case No. 20292, which is 
entitled "Advance Business Equipment v. Wade." 
7. On November 3, 1982, Roytype initiated a quiet-title 
action entitled "Roytype Division of Royal Business Machines, 
Inc. v. Advance Business Equipment, et al.," Civil No. C-82-8963, 
in the Third Judicial District Court of Salt Lake County, Utah, 
seeking to quiet title to the property which Roytype obtained 
pursuant to the Sheriff's Deed; ABE and Richard C. Burke were 
represented by the same counsel of record in the instant case, in 
Civil No. C-82-8963, and in Case No. 20292. 
8. On March 8, 1983, in the quiet-title action (Civil No. 
C-82-8963), Roytype filed a Motion for Summary Judgment. 
9. On April 15, 1983, in the quiet-title action (Civil No. 
C-82-8963), the District Court entered a Partial Summary Judgment 
against ABE and Burke, decreeing that they have no interest 
whatsoever in the Murray Property; a certified copy of this 
Partial Summary Judgment is attached as Exhibit "B" to the Affi-
davit of Patricia M. Burke dated June 8, 1984, which is of record 
in Case No. 20292. 
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10. The Partial Summary Jugment eliminated any interest 
which ABE or Burke had in the Murray Property and permanently 
enjoined them from asserting any claim to the property adverse to 
Roytype's title* 
11. In Civil No. C-81-8263, no party filed a notice of 
appeal; on May 15, 1983, the time to appeal expired. 
12. On May 20, 1983, Wade was forced to purchase the Murray 
Property from Roytype; a certified copy of the Quit-Claim Deed is 
attached as Exhibit "C" to the Affidavit of Patricia M. Burke 
dated June 8, 1984, which is of record in Case No. 20292. 
SUMMARY OF ARGUMENT 
I. The controversy over the Murray Property is moot because 
it was lost to a judgment creditor; this Court's decision 
concerning the District Court's disposition of the Murray 
Property cannot affect its ownership. 
II. The District Court's decision finding Burke to be ABE's 
alter ego was consistent and rational and should be upheld. 
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ARGUMENT 
POINT I_ 
THE DISTRICT COURT'S DECISION CONCERNING THE 
DISPOSITION OF THE MURRAY PROPERTY I S MOOT 
ABE l o s t t h e M u r r a y P r o p e r t y t o R o y t y p e , o n e o f ABE ' s m a n y 
j u d g m e n t c r e d i t o r s . I n a s e p a r a t e p r o c e e d i n g , C i v i l No . C - 8 2 -
8 9 6 3 , on A p r i l 1 5 , 1 9 8 3 , t h e D i s t r i c t C o u r t d e t e r m i n e d t h a t ABE 
a n d B u r k e h a v e no i n t e r e s t i n t h e M u r r a y P r o p e r t y and p e r m a n e n t l y 
e n j o i n e d t h e m f r o m a s s e r t i n g a n y s u c h i n t e r e s t i n t h e M u r r a y 
P r o p e r t y ( s u c h a s B u r k e i s d o i n g h e r e ) . T h a t d e c i s i o n b e c a m e 
f i n a l w h e n t h e t i m e f o r a p p e a l e x p i r e d . C o n s e q u e n t l y , b e t w e e n 
J u l y 2 7 , 1 9 8 2 , w h e n R o y t y p e o b t a i n e d a S h e r i f f ' s D e e d t o t h e 
M u r r a y P r o p e r t y a n d u n t i l May 2 0 , 1 9 8 3 , w h e n R o y t y p e s o l d i t , 
R o y t y p e owned t h e M u r r a y P r o p e r t y f r e e and c l e a r of a n y i n t e r e s t 
o f ABE o r B u r k e . 
T h i s b r e a k i n t h e c h a i n o f t i t l e o c c u r r e d b e t w e e n t h e t i m e 
t h e D i s t r i c t C o u r t i n t h e i n s t a n t c a s e h e l d t h e h e a r i n g ( O c t o b e r 
2 4 , 1980 ) and t h e t i m e i t e n t e r e d t h e D e c r e e of D i v o r c e Nunc P r o 
Tunc ( S e p t e m b e r 7 , 1 9 8 4 ) . A c c o r d i n g l y , e v e n t h o u g h B u r k e i s t h e 
a l t e r e g o of ABE, f o r n e a r l y a y e a r b e t w e e n t h e t i m e t h e h e a r i n g 
w a s h e l d a n d t h e D e c r e e o f D i v o r c e N u n c P r o T u n c w a s e n t e r e d , 
n e i t h e r B u r k e , h i s a l t e r e g o ABE, n o r Wade o w n e d t h e M u r r a y 
P r o p e r t y . 
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By its own terms, the Decree of Divorce Nunc Pro Tunc is 
retroactive to October 1980. Given the retroactive effect of the 
Decree of Divorce Nunc Pro Tunc, then, as of October, 1980, Burke 
and Wade owned their respective shares of the Murray Property: 
Burke owning the undeveloped acreage and Wade owning the home and 
its ground. Because of ABE's indifference, however, on July 27, 
1982, Burke and ABE totally lost their interest in the Murray 
Property. This conclusion was crystalized in the quiet-title 
proceeding which Roytype initiated against Wade, Burke and ABE. 
In that case, the District Court found that neither Burke nor ABE 
have any interest in the Murray Property. 
Due to this break in the chain of title, the 
instant case concerning the Murray Property is moot. In McRae v. 
Jackson, 526 P.2d 1190 (Utah 1974), this Court adopted the 
general principal concerning mootness found in 5 Am. Jur. 2d, 
Appeal & Error § 761, which this Court quoted in full and which 
states: 
The function of appellate courts, 
like that of court generally, is not to 
give opinions on merely abstract or theor-
etical matters, but only to decide actual 
controversies injuriously affecting the 
rights of some party to the litigation, 
and it has been held that questions or 
cases which have become moot or academic 
are not a proper subject to review. 
Id. at 1191. There are exceptional cases involving matters of 
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public interest which would justify review. Id.; In re J.P., 648 
P.2d 1364, 1371 (Utah 1982). This instant case, however, is not 
one of them. 
The instant case is moot. If, for example, this Court 
should determine that the Murray Property should be awarded to 
Burke, it will have rio effect on the title to the property. The 
property is gone. It was sold at a Sheriff's Sale. ABE and 
Burke failed to redeem the property within the six-month, statu-
torily prescribed time. Any decision of this Court will not 
affect the title to the property after it was acquired by Roy-
type. This is the same as if the property were sold (with no lis 
pendens on record) or condemned by a governmental agency. This 
Court cannot give back to ABE what ABE and Burke lost at a 
Sheriff's Sale and failed to redeem. 
POINT II 
THE DISTRICT COURT'S RULING 
IS CONSISTENT AND SHOULD BE AFFIRMED 
A. The Ruling is Consistent. 
There is no inconsistency in the District Court's Decree of 
Divorce Nunc Pro Tunc. In 1976, four years before the hearing, 
Burke, through his alter ego, ABE, fraudulently transferred the 
Pepperwood property to his sister, Sandra Maxwell. Sandra Max-
well was not a party to the instant case. The District Court, 
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therefore, was under the impression that it could not affect the 
title to the Pepperwood Property became the record owners were 
not before the court. If the District Court could, as reflected 
by the fact that it awarded all other property equally between 
the parties, it probably would he divided the Pepperwood Pro-
perty jointly between the parties. 
B. ABE is the Alter Ego of Burke. 
Wade agrees with the characterization of the law concerning 
the theory known as "piercing the corporate veil" set forth in 
Appellant's Brief. 
The District Court's finding of fact concerning the fraud 
which Burke was attempting to commit through the utilization of 
ABE to hold what was really Burke's property is a factual dispute 
which should not be disturbed on appeal. Brigham v. Moon Lake 
Electric Assoc, 24 Utah 2d 292, 470 P.2d 393, 396 (1970); see 
Provo City Corp. v. Nielsen Scott Co., 603 P.2d 803, 805 (Utah 
1979). Burke has always held all of his property in ABE's name. 
This was an attempt, which failed, to shelter all of his property 
from his wife, Wade. Burke even held the marital home in ABE's 
name. When the sham of holding his property in ABE's name 
failed, he fraudulently transferred his property to his sister, 
Sandra Maxwell, in an attempt to place it beyond the reach of 
Wade. 
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ABE was in the business of se l l ing office equipment. I t was 
not a r e a l e s t a t e i n v e s t m e n t company* Burke s i m p l y was 
attempting to use ABE as a she l t e r for his personal investments. 
Preliminary foreclosure reports obtained on a l l of the property 
a f t e r the en t ry of the Decree of Divorce Nunc Pro Tunc revea l 
t h a t , not only was the Pepperwood Proper ty f r a u d u l e n t l y t r a n s -
ferred to Burke's s i s t e r , the Dimple Dell Property and the bu i ld -
ing l o t in Murray were a l s o f r a u d u l e n t l y t r a n s f e r r e d to h i s 
s i s t e r , Sandra Maxwell. This is Burke's method of operating: if 
he cannot hide behind a corporate en t i ty , he fraudulently t r a n s -
fe r s h i s p rope r ty to h i s s i s t e r . Fraud i s a way of l i f e for 
Burke; the D i s t r i c t Court should be applauded, not chastised, for 
p reven t ing Burke from p e r p e t u a t i n g a fraud upon the Court and 
upon Wade. 
Contrary to the a s s e r t i o n in Appe l l an t ' s Brief t h a t ABE's 
corporate formal i t ies were observed, there i s simply nothing in 
the record on appeal which i n d i c a t e s whether they were or were 
not observed. Without such a record (such as a t r a n s c r i p t of the 
h e a r i n g ) , the D i s t r i c t Cour t ' s i m p l i c i t f inding t h a t they were 
not observed should be upheld on appeal. 
CONCLUSION 
The Decree of Divorce Nunc Pro Tunc should be affirmed. The 
issue of the division of the Murray Property is moot. This Court 
cannot return to Burke (through his bankrupt alter ego ABE) 
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property which Burke and ABE lost in a Sheriff's Sale. 
The Decree of Divorce Nunc Pro Tunc should be affirmed; it 
is consistent. The District Court, to the extent it felt it was 
able to do so, prevented Burke from defrauding Wade. 
DATED THIS 3d day of June, 1985. 
Respectfully submitted, 
Patricia M. Wade 
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CERTIFICATE OF SERVICE 
Pursuant to Utah Rule of Appellant Procedure 75(d), Mark A. 
Larsen, attorney of record for plaintiff and respondent Patricia 
M. Wade, hereby certifies that two true and corrected copies of 
the predecind Respondent's Brief was mailed, first class, to the 
following attorney of record: 
John T. Caine, Esq. 
Richards, Caine & Richards 
2568 Washington Blvd. 
Ogden, Utah 84401 
DATED this 3d day of June, 1985. 
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